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COURT REORGANIZATION IN ILLINOIS. 





It seems that the light of reform in court 
administration is beginning to break and 
it is no wonder that it should first appear 
in the State of Illinois, for the City of 
Chicago is the headquarters of our good 
friend, Mr. Herbert Harley, the indefa- 
tigable secretary of the American Judica- 
tion Society, whose chief business is to im- 
prove the administration of justice in 
America. 

This society has worked out a very sim- 
ple and thoroughly scientific plan for a 
unified court system, a plan by which all 
the courts of a state are combined 
one, with a Chief Justice in control of the 
actual working out of administrative jus- 
tice in the state. Under this plan circuit 
judges can be sent from one circuit to an- 
other, at the direction of the chief justice. 
Records are simplified as, instead of two 
records, one in the trial court and another 


into 


in the appellate court, there is only one 
record and appellate jurisdiction ceases to 
be a troublesome question. 

The plan has caught the imagination of 
public officials in Illinois and Gov. Lowden 
has become its enthusiastic advocate. The 
Chicago Daily News is also infected with 
the same enthusiasm and is conducting an 
active publicity campaign as a sort of ar- 
tillery preparation for the advance upon 
the legislature. \Villiam H. Stead, former 
attorney-general of Illinois, is also an ac- 
tive participant in the campaign, and with 
the governor, is assisting in the drafting of 
a court reorganization bill which both be- 
lieve possible of enactment under the pres- 
ent Illinois constitution. 

The essential provisions of this new 
scheme of court administration and reor- 
ganization was thoroughly explained in an 
article in 86-Cent. L. J. 406 by Hon. Em- 
met O’Neal of Florence, Ala. 





The promoters of this reform in I}inois 
are fortunate in having Justice Orrin N. 
Carter of the Supreme Court in hearty 
sympathy and co-operation with them and 
it is needless to add that Chief Justice 
Harry Olson of the Chicago Municipal 
Court is up to the bridle in the fight, which 
has in it many of the features for which 
he so tenaciously and successfully contend- 
ed in the organization of the municipal 
court. ; 

But, above all, and behind all of those 
co-operating in this reform, are two men, 
who, though modest and unassuming, have 
in fact been the “brains” of this move- 
ment, Mr. Herbert Harley and Mr. Albert 
M. Kales, both of Chicago. These two men 
represent, in a very special way, the new 
type of lawyer who is appearing among 
us—jurists, in fact, as well as lawyers— 
thoroughly informed in the history and 
philosophy of the law and its administra- 
tion, as well as in the application of its 
rules to social and business life. These men, 
of national reputation, will guide the move- 
ment in Illinois for court reorganization 
and their efforts will be followed with sym- 
pathetic interest by lawyers all over the 
country, who are giving heed to the cry 
to make democracy safe for the world, as 
well as to make the world safe for dem- 
ocracy. And this they propose to do by 
putting the administration of justice upon 
a more efficient basis, thus claiming for it a 
larger share of public confidence. 


A. H. R. 


COMPLIANCE BY LITIGANT WITH ORDER 
OF COURT WHICH AFTERWARDS IS 
REVERSED. 

Strange is history as revealed in a recent 
decision by Supreme Court of North Dakota 
in the case of Minneapolis, St. P. & S. S. 
M. Ry. Co. v. Washburn Lignite Coal Co., 
168 N. W. 684. 

That case shows an action by a railway 
company against a shipper to.recover the 
difference between rates the railway was 
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compelled by the court to accept, under a 
statute finally held to be confiscatory and 
the rates it, as a public service company, 
was entitled to charge. 

In 1907 the legislature of North Dakota 
passed a statutory maximum rate law, which 
the carriers of that state refused to comply 
with, because alleged by them to be con- 
fiscatory. Shippers, then, on the relation of 
the state secured injunction and compelled 
the carriers to observe the statute rates 
pending the litigation and in the State Su- 
preme Court the validity of the statute was 
upheld. 

On writ of error to U. S. Supreme Court 
this case was affirmed upon the ground that 
the carriers had not demonstrated the un- 
constitutionality of the rate, but “without 
prejudice to the right of the railroad com- 
pany to reopen the case by appropriate pro- 
ceedings, if, after adequate trial, it thinks 
it can prove more clearly than at present the 
confiscatory character of the rates for coal.” 

Acting upon this permission given to 
plaintiff in error, the railway company, it 
submitted further proof and the former rul- 
ing was changed so as to nullify the rate 
statute, which the state court had upheld. 

The instant case says: “We do not find 
there is anything in the subsequent decree of 
the same (U. S. Supreme) court which 
amounts to a qualification of the original 
degree, except as to the future.” 

It is further said as to plaintiff’s conten- 
tion for recovery that the error therein “in- 
heres in the failure to recognize the injunc- 
tion as being the continuing expression of 
the court until such time as it may be modi- 
fied or dissolved by a new judgment or de- 
cree. During suclt time it is impossible that 
there could have been any other measure of 
the rights and obligations of the parties than 
that provided by the decree itself.” 

It is upon such reasoning that a majority 
of the court in the instant case, says that: 
“In the light of well-considered precedent, 
we think the correct interpretation is 
that the deeree was absolute and bound the 
plaintiff herein for the time being, and also 
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that the damages flowing therefrom were 
within the rule of damnum absque injuria, 


What we are puzzled about is whether the 
ruling so far as “without prejudice” is con- 
cerned reopens entirely the former decree or 
not. It must be that in considering the case 
evidence as to a rate being confiscatory or 
not referred to the time or times in the past 
when it was being enforced. 


It is true, legislation establishing a rate is 
like other legislation, prospective only, but 
this does not prevent experimentation in en- 
forcement of a rate in whatsoever way its 
confiscatory character may be best demon- 
strated. The test applied may not be exact, 
but it may reveal enough for the court, 
looking backward, to be able to say, that 


when enforced it worked out an uncon- 
stitutional result. 
And further when the North Dakota 


court speaks of “injunction as being the 
continuing expression of the court, until 
such time as it may be modified or dissolved” 
and therefore as furnishing a “measure of 
rights and obligations of the parties,” we do 
not regard this as a sound principle at all. 


Such a ruling is not intended to be any 
decision upon any question. The injune- 
tion decides nothing on the merits pending 
the suit at all. It is a means of holding 
rights and obligations in statu quo, until 
some final decision as to such measure may 
be rendered. If this were otherwise a man’s 
rights are determined without his having an 
opportunity to be heard, or sufficiently 
heard. 


And so, if a court that may be further 
appealed from decides what is the measure 
of one’s rights, its ruling is wholly stayed 
by an appeal and we revert at last to the 
injunction, which, as said, never attempts, 
to pass definitely upon rights and duties, 
but is tentative only. And when the last 
court allows a reopening of its decree, we 
then anywhere 
definitely nearer the goal, than when the i- 
junction was granted by the court of original | 


are not advanced even 
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jurisdiction. It is only when the last word 
by the last court is spoken that there is a 
conclusion of the cause. 


The substance of the last ruling in the case 
declared the statute to be void and therefore 
no law at all. Before that, the statute had 
the form of law, and a certain enforce- 
ability as prima facie law. When that char- 
acter was destroyed, all of the litigation, that 
preceded the action which was brought for 
difference between rates paid and those the 
railroad was entitled to demand, was but 
evidentiary. The former litigation might 
have been between wholly different parties, 
but this would be as to its admissibility only, 
and this could be covered by demonstrating, 
that, nevertheless, it was competent in the 
question before the court. It was conceded 
all through the opinion in the instant case, 
that the decree in the case referred to was 
competent on the question. The question 
remaining was: What did it finally deter- 
mine? Plainly, it seems to us, that the rail- 
road was suing for a rate it was entitled to 
receive, and offering to account as a credit 
for what it had received. 








NOTES OF IMPORTANT DECISIONS. 


COMITY—ENFORCEMENT OF FOREIGN 
STATUTE CREATING PENALTY.—In Loucks 
v. Standard Oil Co., 120 N. E. 198, decided by 
New York Court of Appeals, it is held there is 
nothing of public policy under New York law, 
that forbids its courts enforcing a foreign 
statute providing a penalty recoverable for the 
wrongful death of a person in the state where 
such statute was enacted. 


It is a well settled principle of law that “the 
courts of no country execute the penal laws of 
another.” The Antelope 10 Wheat. 66, 123. But 
this principle has been held not to apply to a 
Statute which though penal in form, is in- 
tended to be only remedial in effect. Such a 
Statute has been deemed not penal in an in- 
ternational sense. 


This kind of legislation arises out of statutes 
creating rights of action in favor of living per- 
sons for the death of one in whom the former 





are deemed to have an interest, a right un- 
known to the common law. 


But it has been held that for such statutes 
to be enforced in another state, jurisdiction 
under comity will be refused unless the state, 
the jurisdiction of whose courts is invoked, 
shows similar public policy where like, but not 
essentially, identical statutes exist. Thus, 
Massachusetts and New York both have stat- 
utes giving a civil remedy for wrongful death, 
and it was under the law of the latter state 
that the right of action was sued upon in the 
former state. 

The court interestingly observes as follows: 


“We hold, then, that public policy does not 
prohibit the assumption of jurisdiction by our 
courts and that this being so, mere differences 
of remedy do not count. For many years the 
courts have been feeling their way in the en- 
forcement of these statutes. A civil remedy 
for another’s death was something strange 
and new, and it did not find at once the fitting 
niche, the proper category in the legal scheme. 
We need not be surprised, therefore, if some 
of the things said, as distinguished from those 
decided, must be rejected today. But the 
truth, of course, is that there is nothing sui 
generis about these death statutes in their re- 
lation to the general body of international law. 
We must apply the same rules that are ap- 
plicable to other torts; and the tendency of 
those rules today is toward a larger comity, 
if we must cling to the traditional term. The 
fundamental public policy is perceived to be 
that rights lawfully vested shall be everywhere 
maintained.” 


Under such a principle it is the genius 
of our system, that states, while sovereign as 
to all purely internal affairs, yet are to be re- 
garded as to rights of their citizens, under 
their laws, a connected entirety of units. They 
are foreign to each other in some respects, but 
not so purely so as nations are. There is a 
nexus between them that is not between na- 
tions. 





FOREIGN CORPORATION— POWER OF 
COURT OF EQUITY NOT OF DOMICILE TO 
APPOINT RECEIVER IN SUIT BY STOCK- 
HOLDER.—In State ex. rel. v. Reynolds, 204 
S. W. 1093 decided by Missouri Supreme Court, 
it was held that an equity court in Missouri 
had jurisdiction in a suit by a stockholder of 
a foreign corporation to compel its officers to 
account and to remove and restrain them, 
where its principal office and place of business 
is within that state. 

The opinion said: “It is urged that a for- 
eign corporation doing business in this state 
is immune from the supervising control of a 
court of equity. There is no merit in this con- 
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tention. This corporation not only has its 
chief office and principal place of business in 
this state, as well as all of its tangible prop- 
erty, but its directors and other officers reside 
here. Other than its creation in a foreign 
state, its attributes, functions and activities 
are the same as those of a domestic corpora- 
tion. Under this state of facts, the contention 
is attenuated that it should not be subjected 
to the supervision of our courts in the same 
manner as are domestic corporations.” 

Further it is said: “The right of a court of 
equity to appoint a receiver for and other- 
wise supervise the affairs of a foreign cor- 
poration, is elaborately discussed with the cita- 
tion of many cases in the report of Low v. R. 
P. K. Press. Metal Co., 91 Conn. 91, 99 Atl. 1, 
in L. R. A. 1917 D, pp. 291-306. There is a 
contrariety of conclusions in regard to subor- 
dinate matters in these cases, but the general 
doctrine, in harmony with that announced 
herein, prevails.” 


The cases referred to by annotation in L. R. 
A. supra suggests a distinction between suits 
by creditors and those by stockholders, in a 
state other than that of a corporation’s domi- 
cile. Even, however, in the former class of 
suits, it is contended in the Low case supra 
that, if a corporation has its entire property 
at the forum and there does all of its busi- 
ness, a court of equity there might appoint 
a receiver to wind up its affairs. It has been 
held, though, that the court of the forum can- 
not distribute its assets among stockholders. 
See Maguire v. Mortgage Co., 203 Fed. 858, 
122 C. C. A. 88; Heitkamp v. Am. Pigment & 
Chem. Co., 158 [ll]. App. 587. 


This is on the theory that a court of equity 
will not by means of a receiver interfere with 
purely internal affairs of a foreign corpora- 
tion, many cases being cited in annotation 
in L. R. A., supra. 

It has been said that: “No stockholder in a 
corporation has any standing to apply for a 
receiver to control a corporation or wrest from 
it its corporate property on the ground that 
the business of a corporation is managed 
wisely or unwisely, and especially is this true 
of an application for the appointment of a re- 
ceiver by a resident shareholder to wind up 
the affairs of a foreign corporation, notwith- 
standing that it is doing business within the 
jurisdiction of the court.’ Pearce v. Suther- 


land, 164 Fed. 609, 99 C. C. A. 519. 

The theory in creditors’ suits against for- 
eign corporations is the inherent power of a 
court of equity to appoint a receiver, on ap- 





plication, at least, of creditors to subject to 
their claims property in its jurisdiction. See 
John T. McGowan Co., Ingalls, 60 Fla. 116, 53 
So. 932. But when it comes to its doing this at 
the suit of a stockholder, the question comes 
before the court somewhat differently. 

On all of these matters there is much dis- 
cussion respecting original and ancillary re. 
ceiverships, and whether, where there being no 
domiciliary receiver, there can be any suit 
maintained in another state. These questions 
are illuminatingly discussed in the Low case 
supra, an action by stockholders. : 





MUNICIPAL CORPORATIONS — GOVERN. 
MENTAL ACT IN LOCATION OF WATER 
HYDRANT IN STREET.—In Morgan vy. Vil- 
lage of Stowe, 104 Atl. 339, decided by Supreme 
Court of Vermont, it was held, that, though 
a water hydrant is a part of a system of its 
water supply, that was erected and maintained 
for private advantage and emolument, yet 
as that part of it was for a governmental pur- 
pose, the municipality was not liable to one 
injured by the negligent placing of the hydrant 
on the street. 

The court alludes to the great importance 
of the question, as the hydrant in the case con- 
sidered was placed as usual in cities and towns 
and was constructed and maintained also as 
usual, and it declares that there is no dispute 
as to the rule of liability of municipalities for 
negligence in maintenance of tlieir water sys- 
tems, lighting plants and the like, which are 
for their private emolument. But the court 
says: 

“The dispute in this case arises upon the 
application of this rule, the plaintiff claiming 
that the hydrant in question is a part of the 
water system and not a governmental struc- 
ture, and the defendant claiming that it is such 
a structure, exclusively constructed and main- 
tained for a governmental purpose.” 

It is then recited that the village was a fire 
district under the law. 


Further, it was said: “It makes no difference 
that the municipality uses the same reservoirs 
and pipes for its fire service that it employs 
for the distribution of a public supply for 
domestic purposes from which it derives 4 
profit, since the two functions are clearly dis- 
tinguishable. Here the hydrant was main- 
tained for the protection of the public from 
loss or damage by fire.” 

It readily is conceivable that the question 
here is not like that of a confusion of activi- 
ties in which property devoted to public inter- 
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est is so employed, and for such use private 
revenue is derived. It may not be possible, 
accurately, to define the limits of use of a 
private or public nature, when the same plant 
is the supply from one reservoir, but that rea- 
soning would more seem to bring the entire 
system under governmental work than to make 
it wholly for private advantage. 

But the court says the governmental em- 
ployment was readily distinguishable and so 
it seems to. us. The court discusses several 
Vermont rulings and also 19 R. C. L., page 
1116, § 397. ; 








THE BANKER AND HIS CUSTOMER 
—DUTIES AND RESPONSIBIL- 
ITIES. 





The House of Lords has seldom issued 
two judgments of such importance to 
al who in any way come _ into 
touch with banking practice as are 
their decisions in the recent cases of Lon- 
don Joint Stock Bank v. MacMillan,’ and 
Banbury v. Bank of Montreal.? In the 
first mentioned of those cases the facts were 
briefly these: The action was brought by 
the respondents against the appellant bank 
to recover the amount of certain forged 
cheques that had been paid by the bank, 
and amongst them was a cheque for £120. 
This cheque had been signed nearly in 
blank, the amount being (when signed) £2 
in figures only, and the clerk to whom it 
was entrusted had subsequently filled it up 
80 as to appear to be a cheque for £120. 
Both the court of first instance and the 
Court of Appeal held that the loss should 
fall on the bank. ‘This opinion was based 
on the assumption that a former leading 
tase well known in Banking Law® had been 
superseded by intervening Case Law. 
There the amount of the sum payable had 
been increased after the cheque had been 
signed, and an arbitrator had found that 
the drawer had shown negligence in his 


(1) 1445 L. T. J. 163. 
(2) 62 S. J. 665. 
(3) Young v. Groote, 1827, 4 Bing. 253. 
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manner of drawing the cheque, and thus 
had caused the loss; the drawer was held 
liable for the loss, and not the bank. It 
is, therefore, plain that, as the Lord Chan- 
cellor pointedly observed “if Young v. 
Groote is right the judgment now appealed 
from is wrong.” ‘The court, however, sus- 
tained the appeal, and strongly affirmed the 
principle of Young v. Groote. The Lord 
Chancellor said: “If a customer in drawing 
a cheque neglects reasonable precautions 
against forgery and forgery ensues, he 
is liable to make good the loss to the bank- 
er; leaving blank spaces in the cheque is 
the commonest way in which forgery is 
facilitated, and to lay down as a matter of 
law that it is no breach of duty would be 
a somewhat startling conclusion,” and Lord 
Shaw in his judgment shows the identity 
in legal principle between leaving a cheque 
blank altogether and leaving blank spaces 
that could be utilized for increasing the 
amount. The customer “is bound to ac- 
cept the responsibility for whatever the 
contents of the cheque may be if he has 
allowed a cheque to pass out of his hands 
blank in whole or in part.” ‘These dicta 
are pointed and emphatic and need no fur- 
ther comment from us. 


In the other decision,* the material facts 
of the case were that the general manager 
of the Bank of Montreal had given to a 
certain Captain Banbury a circular letter of 
introduction to his branch managers, in 
which it was said: “Should he apply to you 
for assistance or advice you will be good 
enough to place yourselves at his disposal.” 
Capt. Banbury, acting on information given 
him by one of the branch managers, made 
an investment on mortgage which turned 
out unfortunately, and one question was 
whether this was advice or merely informa- 
tion. According to the verdict of the jury 
it was advice, and hence the question arose 
whether he was authorized to give it, and, 
if so, whether he had committed a breach 
of duty to advise carefully. According to 


(4) Banbury v. The Bank of Montreal. 
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the jury he had authority to give advice, 
which he gave negligently and unskilfully ; 
and Mr. Justice Darling gave judgment for 
Capt. Banbury. In the Court of Appeal 
this decision was veversed and judgment 
was entered for the bank on the ground 
that the letter of introduction gave no au- 
thority to advise as to investments, and 
that there was no general authority for 
a bank manager to do so and this finding 
the Supreme Court has by a majority af- 
firmed. The main result of the case is to 
establish that a bank manager, who gives 
such advice, except in accordance with spe- 
cific authority, acts only on his own re- 
sponsibility and negligence on his part, 
even if established, will not impose any 
liability on the bank. All the same, it 
should be noted that.the Lord Chancellor 
and Lord Shaw dissented from this con- 
clusion, holding that the bank through its 
agent had a duty to take reasonable care 
that any investment they recommended was 
sound, and as it turned out to be utterly 
worthless, there had been a breach of the 
duty which they owed their customer, and 
they were liable to make good the loss 
which their negligence had caused him. 
With this conflict of opinion the point is 
certain, sooner or later, to arise again. 
Meantime, we note in conclusion a shrewd 
comment on the case by our contemporary, 
The Accountant. After expressing his per- 
sonal dissatisfaction with the decision the 
writer says: “We imagine, however, that 
the plain business man will arrive at the 
fairly reasonable conclusion that it is not 
reasonable to expect people to admit lia- 
bility for unsound advice in cases where 
they have not been paid to give advice, 
but are merely acting according to the dic- 
tates of ordinary courtesy. The fact that 
bankers do not charge for giving advice 
concerning investments should, we think, 
be widely recognized as the clearest pos- 
sible evidence that they do not themselves 
attach any very high value to the advice 
that they are able to give. People who 








want really reliable advice should Zo to 
experts, and expect to have to pay for it 
DonaLp Mackay, 
Glasgow, Scotland. 








ANALYSIS OF THE DISADVAN.- 
TAGES OF THE TORRENS SYS. 
TEM— BRIEF FILED BY A, W, 
THOMPSON WITH THE FED. 
ERAL FARM LOAN BOARD. 





In considering the Torrens, or as it is 
sometimes designated —the registering 
system of evidencing and handling land 
titles—it must, in the last analysis, be 
viewed from a practical standpoint. It 
is with this thought uppermost that this 
brief is submitted. There have hereto- 
fore been submitted to your board argu 
ments comparing the two systems of 
land registration and a careful review of 
the law in the various states where the 
system is in operation. In a general way 
these arguments have been directed to, 
and have shown that the system where 
the law was in force was in little use, 
that in most of the states only a very 
few titles were registered, that in all 
states the assurance fund was so small 
as to be an infinitesimal factor and that 
it had not struck the popular chord which 
its exponents had predicted for it. In 
no state has the Torrens system been if 
operation a sufficient length of time to 
raise the many questionable phases of 
law in regard thereto and thus receive 
judicial interpretation. Many of the de 
cisions rendered have to do with the 
law in the abstract. It is only in the 
course of years of operation that we will 
have judicial decisions, arising from the 
administration of the law as it attempts 
to settle titles and to maintain title in 
the claimant by the sole act of the te 
istrar, that will enable us to know how 
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much force and effect a Torrens cer- 
tificate has. 

The Torrens system depends for its 
life on the absolute character of the cer- 
tificate issued by the registrar of titles. 
I will point out a few reasons why I 
think the certificate is not and can not be 
absolute in character; I firmly believe 
that in the future the apparent absolute 
character of this certificate is bound to 
disappear entirely and when that time 
arrives, the system will reach its proper 
level, that is, an action to quiet title to 
land, with the benefit of a reasonable 
time of appeal. 


The absolute character of the first or 
original certificate depends upon the fact 
that all parties having an interest at the 
entry of the decree are barred and that 
all parties in interest were brought in and 
made parties to the original proceeding 
to register the title. I wish to call your 
attention to the case of Riley v. Pear- 
son." Quoting from the syllabus: 


“Where, in proceeding under the Tor- 
rens act to register title the applicant 
fails to disclose to the court the names of 
the persons known to him to have an in- 
terest in or lien upon the property and 
such persons are not named as parties to 
the proceeding or served with summons, 
and do not have actual notice of the pro- 
ceeding, a judgment rendered therein is 
not binding upon such persons.” 


In this case the court reviews, among 
others, Baart v.. Martin,? and I quote. 
On the contrary, Baart v. Martin ex- 
pressly holds that “when the name of a 
claimant is known to an applicant, either 
from the report of the examiner or from 
other sources, the summons cannot be 
served on such claimant by publication, 
unless his name appears in the summons,” 
and that “the concealment of his claim is 
a fraud on the court, and the decree 
therein entered is as to him, of no force 
and effect,” and again: 


(1) 120 Minnesota 210. 
(2) 99 Minnesota 197. 





“Indeed, no other conclusion seems 
possible under the language of the act 
requiring the applicant to set forth in 
his application the names of all parties 
who ‘appear of record or are known to 
the applicant to have or to claim any 
right, title, estate, lien or interest in the 
land,’ and requiring the order for sum- 
mons to contain the name and address 
so far as known, of every person named 
in the application or found by the ex- 
aminer as having any such right, title, 
interest, estate or lien.” 

In concluding, the court makes use of 
this well founded expression: “In its last 
analysis, the case reduces itself to the 
plain proposition that no man can be de- 
prived of his property without notice and 
an opportunity to be heard. We may 
call the attempts to do this fraud, or we 
may say it was a mistake; but the re- 
sult is the same—a judgment claimed to 
be binding against known owners of an 
interest in the land, who were not made 
parties or served with summons and who 
had no actual notice of the suit.” 

The question that ensues is, how is 
one to proceed who is about to deal either | 
as purchaser or mortgagee of land that 
is registered under the Torrens system? 
Should he assume that the certificate 
presented by the claimant is the last word 
in that chain of title, or should he not, 
in view of the above, proceed to deter- 
mine whether or not all parties in in- 
terest have had their day in court and 
that the report of the examiner has been 
followed. How can this be determined? 
It can be determined by an examination 
of the abstract of title on file and all the 
successive steps up to and including the 
decree. Has the Torrens certificate 
holder profited by the proceeding or has 
he not incumbered his title by a very 
lengthy and cumbrous proceeding to 
quiet his title? The inference is clear 
to me that he has profited very little, if 
at all. 

The position of all parties is much 
the same, as it was at the beginning. An 
examination of the whole title, together 
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with the Torrens proceedings, is neces- 
sary, if a person is to be ordinarily cau- 
tious, to determine the absolute character 
of the certificate. The above is but one 
of the many cases which might be quoted, 
but seems to me alone entirely sufficient 
at this time, as this is not intended as 
a review of the law on this subject. 


All certificates of title contain five ex- 
ceptions; briefly I mention them: 

1. Liens, claims or rights arising un- 
der the laws or the constitution of the 
United States which the statutes of this 
state cannot require to appear of record. 

2. Any tax special assessment for 
which a sale of this land has not been 
had at the date of the certificate of title. 

3. Any lease for a period not exceed- 
ing three years, etc. 

4. All public highways embraced in 
the description, etc. 


5. Right of appeal allowed by law. 

The first is self-explanatory and creates 
rights outside of the certificate, which 
must be determined by an examination. 

The second and third need no explana- 
tion, save that they also call for an ex- 
amination. 

The fourth calls attention to the fact 
that there is no provision of the law for 
showing on the memorial of the certificate 
any proceeding whereby a road or street 
would be established, and that all pro- 
ceedings by a state, county or city, or 
other body having right of eminent do- 
main is excluded from the certificate. In 
other words, in order to determine 
whether or not any roads, railroad rights 
of way, ditch liens, or other easements, 
are shown of record and effect the prop- 
erty, reference must again be had to the 
records in the office of the registrar of 
deeds, or the records of some reliable and 
experienced abstracter. 

The fifth exception needs no explana- 
tion. 


In the course of time, the registrar of 
titles makes a large number of transfers 








of property once registered. In none of 
the transfers is he presumed to determine 
whether the grantors have against them 
judgments docketed in the United States 
courts having jurisdiction of the land; 
neither does he attempt to determine if 
the parties coming before him have been 
adjudged bankrupts, incompetents, or 
spendthrift; for the same reason it will 
then become necessary in dealing with 
registered land, for an examination to 
determine the above facts. Coming to . 
his office as registrar are a large number 
of instruments of various kinds, or vari- 
ous forms of execution, all of which in 
their legality the registrar becomes the 
sole judge. Many of thedeeds may have 
exceptions not noted on the memorial, 
because they were exceptions in the in- 
struments themselves. Mortgages are 
made first, second and third liens by re- 
citals in them, which recitals may or may 
not be noted. Deeds are very often made 
subject to unrecorded contracts of sale 
or rent or other interests, all of which 
exceptions are not always noted on the 
memorial. Does it follow that a grantee 
in such a conveyance can claim that he 
had no notice of such recitals? It is very 
doubtful. Many actual cases could be 
cited of the failure of registrars to make 
such notations. 


Many of the registrars are capable per- 
sons and fully competent to construe legal 
instruments. Is that true of the general 
run of persons elected to office in all 
counties of the state and at all times? I 
doubt it. 


Large tracts of land are registered and 
—arbitrarily as the necessity arises—they 
are divided into smaller tracts. Will the 
registrar never make the mistakes made 
by ordinary conveyancers of having one 
description overlap on another, or ¢i- 
tirely cover it? And in that event, will 
there not be two certificates covering one 
tract of land? In the event of the fore 
closure of mortgages, lost certificates, 
new title created by decree or the decease 
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of the owners and judicial sales, will re- 
sult in time in many certificates being 
in existence covering the same tract of 
land. 

The notation on the memorial must, 
for want of space, necessarily be brief, 
which again makes it necessary to refer 
to the instruments kept on file with the 
registrar. These instruments are not 
recorded. (The general public think they 
are.) It is not true, then, that in the 
course of time many of these instru- 
ments will be lost or destroyed? I think 
experience tells us this. In all serious- 
ness, is it not then a dangerous proceed- 
ing to base a title on original instruments, 
which, aside from a line on the memorial, 
can be proven in no other way? 

I think in time the absolute character 
of the certificate will be taken from it. 
The courts have not hesitated to re- 
instate rights of persons who by the op- 
eration of the Torrens law have been 
defrauded of their property. They have 
not had the claimants take recourse to 
the assurance fund. 

The system can be made the instru- 
ment of fraud. Given a dishonest reg- 
istrar, he can with his official signature 
make certificates covering lands of non- 
residents whose absence will give him 
protection, issue false mortgage dupli- 
cates, and with the help of false abstracts, 
which very often he is in the position to 


make, base titles on false premises and 


secure decrees of registration to cut out 
fee owners interests in lands. Will our 
courts uphold such acts or his certificates 
in order to make such certificates abso- 
lute in character, or will they not as in 
the past view them with a just construc- 
tion and re-open or vacate such proceed- 
ings? 

The law does not provide now for a 
review of the acts of the registrar, or 
check of any kind on his official acts as 
such. 

Upon the foregoing showing, is it the 
Opinion of any thinking person, or of 





any expert in land titles that the courts 
will, in the future, make all certificates 
more absolute, or will they not rather 
as in the past, put the stamp of disap- 
proval on these absolute certificates ev- 
ery time they are called upon to protect 
the rights of persons, who by the work- 
ings of this system have become its vic- 
tims and have lost their property. For 
the reasons above given, I believe that 
the Torrens system cannot appeal to any 
one who wants the best and safest se- 
curity. For hundreds of years we have 
been safe and secure with the registering 
system and its accompanying abstracts, 
and it has been the means of transferring 
billions of dollars’ worth of property in 
this country without loss. It has proven 
itself elastic enough to care for our 
amazing progress and with the same 
solicitude as is bestowed on the Torrens 
system, it can be improved to continue 
in the same service as the great American , 
system of land transferring. 


A. W. THompson. 
Preston, Minn. 








GARNISHMENT—SALARY OF PUBLIC 
OFFICERS. . 





JAFFE v. McADORY. 





Supreme Court of Alabama. June 13, 1918. 
Rehearing Denied June 29, 1918. 





79 So. 391. 





The compensation due a sheriff whose term 
has expired will not be discovered and subjected 
to the demands of a creditor through a credit- 
ors’ bill; the subjection of public officer’s com- 
pensation to creditors’ demands being forbidden 
by public policy, regardless of form of judicial 
process employed, and despite fact that officer’s 
term has expired. 





McCLELLAN, J. Yhis appeal is from a de- 
cree sustaining respondent’s (appellee’s) de- 
murrer to a distinct phase or feature of com- 
plainant’s (appellant’s) amended bill. It is a 
creditors’ bill. The part of the amended bill 
stricken in response to the demurrer is that 
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phase or feature wherein the complainant seeks 
the discovery and subjection to complainant’s 
demand of fees, commissions, or compensation 
due the respondent in consequence of or result- 
ing from his service as sheriff of Jefferson 
county, Ala. It appears from the amended bill 
that the respondent’s term as sheriff expired 
in January, 1915. The bill was filed in April, 
1917, over two years after his term expired. 
The fees, etc., sought to be discovered and sub- 
jected to the complainant’s demand, were fully 
earned during his incumbency of the public 
office of sheriff, prior to the filing of this bill. 


(1) The question presently argued may be 
stated in this form: Does the public policy 
prevailing in this state forbid the employment 
of judicial process or processes to intercept 
and subject the unpaid fees, commissions, or 
compensation fully earned by a public officer, 
whose term has expired, to the discharge of the 
demand of a creditor to whom the public officer 
has made no effort to assign such fully earned 
fees, commissions or compensation? It is set- 
tled in this jurisdiction that a wise public pol- 
icy forbids the subjection of the compensation 
of public officers to the demand of creditors 
through the process of garnishment. Pruitt 
v. Armstrong, 56 Ala. 306; Mayor, etc., v. Row- 
land, 26 Ala. 498; Gerald v. Walker, Supt., 78 
South. 856; Skewes v. T. C. I & R. R. Co., 124 
Ala. 629, 27 South. 435, 82 Am. St. Rep. 214. 
The inspiration, as well as the practical objec- 
tive, of the public policy thus enforced, lies in 
the purpose to conserve and protect the public 
service from the embarrassing consequences 
that would inevitably attend the arming of 
creditors of public officers, with the right to 
judicial processes whereby they might inter- 
cept, without antecedent contractual right, the 
compensation persons serving in public offices 
had earned. The public policy not only tends 
to guard and conserve the efficiency of public 
officials in the discharge of their duties—a 
purpose referable, of course, alone to the period 
of incumbency of the office—but also to avert 
the presence of a factor that would, according 
to every fair probability, effect to diminish 
the list of qualified, competent citizens who 
might at any time be deterred from aspiring 
to or entering the public service, if their cred- 
itors could intercept and have appropriated 
the compensation earned by them in the pub- 
lic service. This court, in Mayor, etce., v. Row- 
land, 26 Ala. 504, long since expressed the same 
view: 

“Aside from this, the city corporation, which 


is a government for the city, invested with cer- 
tain attributes of sovereignty delegated to it by 





its charter, is entiled to fill its offices by a selec. 
tion of suitable persons from among the whole 
community. This privilege would exist but in 
name, if those who depend upon their salarieg 
for a livelihood could be deprived of such sal- 
aries by garnishment, and thus cut off from the 
means of subsistence. The result would be that 
only those who were free from debt, or who 
could subsist without their salaries, could fill 
such offices, and the public service might suffer 
for want of persons to accept or hold them.” 


The like idea was expressed and amplified 
in Pruitt v. Armstrong, 56 Ala. at pages 310, 
311. The acceptance of this approved public 
purpose, having due regard to the embarrass- 
ing public consequences that would result from 
its denial, requires the conclusion that the ob- 
ject of this public policy would largely fail of 
accomplishment if the creditor was only re- 
strained during the term of the official’s (the 
debtor’s) incumbency. The application and 
effect of this public policy cannot be averted— 
is not avoidable by simply invoking another 
kind of process than garnishment. Any other 
judicial process is within the restraint of the 
principle, since the public purpose and public 
necessity is the same, whether the creditor’s 
effort to subject the money earned by the of- 
ficial is through one or another form of judicial 
process or proceeding to that end. So this 
court soundly, broadly concluded, in a dictum 
it may be, in the closing lines of the opinion 
in Pruitt v. Armstrong, supra. This proposi- 
tion was pointedly affirmed in Addyston Pipe 
Co. v. Joyce and City of Chicago, 170 Ill. 580, 
48 N. E. 967, 44 L. R. A. 405. 


The appellant relies upon Stewart v. Sam- 
ple, 168 Ala. 270, 53 South. 182, and Schloss v. 
Hewlett, 81 Ala. 266, 270, 1 South. 263. In 
these cases there was an assignment by the 
officer of his compensation; and the court de- 
cided that fully earned compensation might 
be assigned, and the thus created right of the 
assignee might be enforced in the courts. This 
conclusion qualified in no degree the principle 
stated and illustrated in Mayor v. Rowland and 
Pruitt v. Armstrong, supra. In such circum- 
stances the act of assignment is voluntary on 
the part of the officer. The officer’s assign- 
ment of fully earned compensation not only 
does not operate detrimentally upon the ef- 
ficient discharge by the officer of his duty in 
the premises, but, to the contrary, may, in 
many cases, directly contribute to afford funds 
wherewith he is enabled to efficiently discharge 
the duties of his office. The decisions last 
noted are not authority for the compulsory 
discovery and appropriation of fully earned, 
but not assigned, compensation due for public 
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service, whether the term of office has expired 
or not. Their influence, as authority, does not, 
of course, go beyond the proposition there ap- 
proved. It is to be noted that the opinion in 


‘Stewart v. Sample, supra, falls short of fully 


stating—doubtless because not there necessary 
—the grounds of the public policy of this court 
described in Mayor v. Rowland, supra, and 
Pruitt v. Armstrong, supra. 


(2) The law is with the respondent (appel- 
lee) on the proposition discussed in the briefs, 
wherefrom it results that the court below did 
not err in sustaining the demurrer to the 
phase or feature of the amended bill which 
sought the discovery and subjection of the fees, 
etc., due the respondent for services rendered 
by him as sheriff of Jefferson county. 

Affirmed. 


ANDERSON, C. J., and SAYRE and GARD- 
NER, JJ., concur. 


Nore.—Garnishment of Officer's Salary After 
Expiration of Term.—While the question does not 
appear often to have arisen, yet there are some 
cases opposed to the ruling in the instant case. 


Looking, however, to Pruitt v. Armstrong, 56 
Ala. 306, cited in support of the ruling and there 
we find it stated that: “It seems to be well estab- 
lished, that a public officer, who has public moneys 
in his custody, for disbursement in satisfaction 
of demands on the government, cannot be sum- 
moned as the garnishee of one having a legal right 
to demand and receive from him such moneys. 
Millison v. Fisk, 43 Ill. 112; Brooks v. Cook, 8 
Mass. 246; Stillman y. Isham, 11 Conn. 124; Buck- 
ley v. Eckert, 3 Pa. St. 368; Mayor, etc., v. Root, 
8 Md. 95; Buchanan v. Alexander, 4 How. 20.” 


Speaking of this exemption the court further 
says: “It is founded on considerations of public 
policy—the embarrassments in the administration 
of government, which must result, if by judicial 
process, the public moneys could be diverted from 
the specific purpose to which by law they are 
appropriated. * * * The law determines the char- 
acter of the voucher, the disbursing officer must 
Produce to relieve himself of liability for the 
money committed to his custody.” 


This is a broad statement and it really seems 
that if the money is at any time in custodia legis, 
itremains thus to the end, and no particular cir- 
cumstance as to whom it is to be paid can change 
that custody. 


And in Addyston Pipe Co. vy. Joyce, City of 
Chicago, Garnishee, 170 Ill. 580, 48 N. E. 967, 44 
L. R. A. 405, also cited by the instant case, it is 
said: “A municipal corporation cannot be prop- 
erly turned into an instrument or agency for the 
collection of private debts. It exists simply for 
the public welfare and cannot be required to con- 
Sume the time of its officers or the money in its 





treasury in defending suits, in order that one 
private individual may the better collect a demand 
due from another.” For this are cited many cases. 


These two cases, as seen, consider not at all the 
status of the officer, but only that of the cus- 
todian of the money and if that is to control, it is 
evident that the instant case was properly ruled. 


As contrary to the views just alluded to seems 
Baird v. Rogers, 95 Tenn. 492, 32 S. W. 930, 
where a judgment by an officer for past salary 
payable by a municipality was held subject to gar- 
nishment where the municipality averred its will- 
ingness to pay the amount to whomsoever the 
court might adjudge it should be paid. 


The court said: “Rogers is no longer a claimant 
of fees earned by him as recorder. He is now a 
judgment creditor. As such he is entitled to no 
special privileges. Whatever of exemption may 
have inhered in his original claim has been lost 
in this new and radically different form, which it 
has assumed at his instance and as the result of 
hostile litigation instituted by him. He stands 
now on the same level with creditors of the cor- 
poration whose judgments rest on general in- 
debtedness.” 


It is somewhat difficult to appreciate this state- 
ment. It is not precisely an argument. It more 
resembles an ipse dixit. Suppose the salary or 
fees were appropriated, would the former employe, 
being compelled to resort to litigation to obtain 
payment, change his right to appropriated money? 
If not, it would not be that he would stand along 
with other creditors. 


The court also says: “It is equally clear, upon 
principle and authority, that the corporation, in’ 
such a case as the present, may waive its privi- 
lege of exemption and submit itself to garnishee 
process.” We greatly doubt that this is true, if 
the unpaid fees are in custodia legis. That is a 
legal status, that no one having a duty to per- 
form may change. 


This Tennessee case has lately been followed 
by Southwestern S. L. & Bldg. Asso. v. Award, 
22 N. M. 607, 166 Pac. 1181, 1917 F, 1117, merely 
saying that: “In 18 Cyc. 1435, it is said: ‘A person 
who has ceased to be an officer or employe of the 
government cannot insist upon this exemption to 
a public officer, for in such case public policy no 
longer requires it,’ no case other than the Rogers 
case, supra. See also Thompson vy. Cullers, Tex. 
Civ. App., 35 S. W. 412.” 


In Robertson v. Beall, 10 Md. 125, it was held 
that funds in the hands of an ex-sheriff, collected 
for an ex-register°of wills are liable to attach- 
ment, as they stand to each other as any other 
creditors and- debtors. It was said: “There was 
nothing in public policy which interdicted the 
levying of the attachment. Had the parties been 
in office the case might have been different.” One 
may appreciate how this might be true, but if the 
sheriff had turned over such fees to his successor 
they might have been considered to be in custodia 
legis, but not if he held them in his possession and 
plaintiff proceeded against him as such holder. 
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phase or feature wherein the complainant seeks 
the discovery and subjection to complainant's 
demand of fees, commissions, or compensation 
due the respondent in consequence of or result- 
ing from his service as sheriff of Jefferson 
county, Ala. It appears from the amended bill 
that the respondent’s term as sheriff expired 
in January, 1915. The bill was filed in April, 
1917, over two years after his term expired. 
The fees, etc., sought to be discovered and sub- 
jected to the complainant’s demand, were fully 
earned during his incumbency of the public 
office of sheriff, prior to the filing of this bill. 


(1) The question presently argued may be 
stated in this form: Does the public policy 
prevailing in this-state forbid the employment 
of judicial process or processes to intercept 
and subject the unpaid fees, commissions, or 
compensation fully earned by a public officer, 
whose term has expired, to the discharge of the 
demand of a creditor to whom the public officer 
has made no effort to assign such fully earned 
fees, commissions or compensation? It is set- 
tled in this jurisdiction that a wise public pol- 
icy forbids the subjection of the compensation 
of public officers to the demand of creditors 
through the process of garnishment. Pruitt 
v. Armstrong, 56 Ala. 306; Mayor, etc., v. Row- 
land, 26 Ala. 498; Gerald v. Walker, Supt., 78 
South. 856; Skewes v. T. C. I & R. R. Co., 124 
Ala. 629, 27 South. 435, 82 Am. St. Rep. 214. 
The inspiration, as well as the practical objec- 
tive, of the public policy thus enforced, lies in 
the purpose to conserve and protect the public 
service from the embarrassing consequences 
that would inevitably attend the arming of 
creditors of public officers, with the right to 
judicial processes whereby they might inter- 
cept, without antecedent contractual right, the 
compensation persons serving in public offices 
had earned. The public policy not only tends 
to guard and conserve the efficiency of public 
officials in the discharge of their duties—a 
purpose referable, of course, alone to the period 
of incumbency of the office—but also to avert 
the presence of a factor that would, according 
to every fair probability, effect to diminish 
the list of qualified, competent citizens who 
might at any time be deterred from aspiring 
to or entering the public service, if their cred- 
itors could intercept and have appropriated 
the compensation earned by them in the pub- 
lic service. ‘This court, in Mayor, etc., v. Row- 
land, 26 Ala. 504, long since expressed the same 
view: 


“Aside from this, the city corporation, which 
is a government for the city, invested with cer- 
tain attributes of sovereignty delegated to it by 





its charter, is entiled to fill its offices by a selec- 
tion of suitable persons from among the whole 
community. This privilege would exist but in 
name, if those who depend upon their salaries 
for a livelihood could be deprived of such sal- 
aries by garnishment, and thus cut off from the 
means of subsistence. The result would be that 
only those who were free from debt, or who 
could subsist without their salaries, could fill 
such offices, and the public service might suffer 
for want of persons to accept or hold them.” 


The like idea was expressed and amplified 
in Pruitt v. Armstrong, 56 Ala. at pages 3210, 
311. The acceptance of this approved public 
purpose, having due regard to the embarrass- 
ing public consequences that would result from 
its denial, requires the conclusion that the ob- 
ject of this public policy would largely fail of 
accomplishment if the creditor was only re- 
strained during the term of the official’s (the 
debtor’s) incumbency. The application and 
effect of this public policy cannot be averted— 
is not avoidable by simply invoking another 
kind of process than garnishment. Any other 
judicial process is within the restraint of the 
principle, since the public purpose and public 
necessity is the same, whether the creditor’s 
effort to subject the money earned by the of- 
ficial is through one or another form of judicial 
process or proceeding to that end. So this 
court soundly, broadly concluded, in a dictum 
it may be, in the closing lines of the opinion 
in Pruitt v. Armstrong, supra. This proposi- 
tion was pointedly affirmed in Addyston Pipe 
Co. v. Joyce and City of Chicago, 170 Ill. 580, 
48 N. E. 967, 44 L. R. A. 405. 


The appellant relies upon Stewart v. Sam- 
ple, 168 Ala. 270, 53 South. 182, and Schloss v. 
Hewlett, 81 Ala. 266, 270, 1 South. 268. In 
these cases there was an assignment by the 
officer of his compensation; and the court de- 
cided that fully earned compensation might 
be assigned, and the thus created right of the 
assignee might be enforced in the courts. This 
conclusion qualified in no degree the principle 
stated and illustrated in Mayor v.. Rowland and 
Pruitt v. Armstrong, supra. In such circum- 
stances the act of assignment is voluntary on 
the part of the officer. The officer’s assign- 
ment of fully earned compensation not only 
does not operate detrimentally upon the ef- 
ficient discharge by the officer of his duty in 
the premises, but, to the contrary, may, in 
many cases, directly contribute to afford funds 
wherewith he is enabled to efficiently discharge 
the duties of his office. The decisions last 
noted are not authority for the compulsory 
discovery and appropriation of fully earned, 
but not assigned, compensation due for public 
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service, whether the term of office has expired 
or not. Their influence, as authority, does not, 
of course, go beyond the proposition there ap- 
proved. it is to be noted that the opinion in 
Stewart v. Sample, supra, falls short of fully 
stating—doubtless because not there necessary 
—the grounds of the public policy of this court 
described in Mayor v. Rowland, supra, and 
Pruitt v. Armstrong, supra. 


(2) The law is with the respondent (appel- 
lee) on the proposition discussed in the briefs, 
wherefrom it results that the court below did 
not err in sustaining the demurrer to the 
phase or feature of the amended bill which 
sought the discovery and subjection of.the fees, 
etc., due the respondent for services rendered 
by him as sheriff of Jefferson county. 

Affirmed. 


ANDERSON, C. J., and SAYRE and GARD- 
NER, JJ., concur. 


Note.—Garnishment of Officer's Salary After 
Expiration of Term.—While the question does not 
appear often to have arisen, yet there are some 
cases opposed to the ruling in the instant case. 


Looking, however, to Pruitt v. Armstrong, 56 
Ala. 306, cited in support of the ruling and there 
we find it stated that: “It seems to be well estab- 
lished, that a public officer, who has public moneys 
in his custody, for disbursement in satisfaction 
of demands on the government, cannot be sum- 
moned as the garnishee of one having a legal right 
to demand and receive from him such moneys. 
Millison yv. Fisk, 43 Ill. 112; Brooks v. Cook, 8 
Mass. 246; Stillman v. Isham, 11 Conn. 124; Buck- 
ley v. Eckert, 3 Pa. St. 368; Mayor, etc., v. Root, 
8 Md. 95; Buchanan vy. Alexander, 4 How. 20.” 


Speaking of this exemption the court further 
says: “It is founded on considerations of public 
policy—the embarrassments in the administration 
of government, which must result, if by judicial 
process, the public moneys could be diverted from 
the specific purpose to which by law they are 
appropriated. * * * The law determines the char- 
acter of the voucher, the disbursing officer must 
produce to relieve himself of liability for the 
money committed to his custody.” 


This is a broad statement and it really seems 
that if the money is at any time in custodia legis, 
it remains thus to the end, and no particular cir- 
cumstance as to whom it is to be paid can change 
that custody. 


And in Addyston Pipe Co. y. Joyce, City of 
Chicago, Garnishee, 170 Ill. 580, 48 N. E. 967, 44 
L, R. A. 405, also cited by the instant case, it ig 
said: “A municipal corporation cannot be prop- 
erly turned into an instrument or agency for the 
collection of private debts. It exists simply for 
the public welfare and cannot be required to con- 
sume the time of its officers or the money in its 





treasury in defending suits, in order that one 
private individual may the better collect a demand 
due from another.” For this are cited many cases. 


These two cases, as seen, consider not at all the 
status of the officer, but only that of the cus- 
todian of the money and if that is to control, it is 
evident that the instant case was properly ruled. 


As contrary to the views just alluded to seems 
Baird v. Rogers, 95 Tenn. 492, 32 S. W. 930, 
where a judgment by an officer for past salary 
payable by a municipality was held subject to gar- 
nishment where the municipality averred its will- 
ingness to pay the amount to whomsoever the 
court might adjudge it should be paid. 


The court said: “Rogers is no longer a claimant 
of fees earned by him as recorder. He is now a 
judgment creditor. As such he is entitled to no 
special privileges. Whatever of exemption may 
have inhered in his original claim has been lost 
in this new and radically different form, which it 
has assumed at his instance and as the result of 
hostile litigation instituted by him. He stands 
now on the same level with creditors of the cor- 
poration whose judgments rest on general in- 
debtedness.” 


It is somewhat difficult to appreciate this state- 
ment. It is not precisely an argument. It miore 
resembles an ipse dixit. Suppose the salary or 
fees were appropriated, would the former employe, 
being compelled to resort to litigation to obtain 
payment, change his right to appropriated money? 
If not, it would not be that he would stand along 
with other creditors. 


The court also says: “It is equally clear, upon 
principle and authority, that the corporation, in 
such a case as the present, may waive its privi- 
lege of exemption and submit itself to garnishee 
process.” We greatly doubt that this is true, if 
the unpaid fees are in custodia legis. That is a 
legal status, that no one having a duty to per- 
form may change. 


This Tennessee case has lately been followed 
by Southwestern S. L. & Bldg. Asso. v. Award, 
22 N. M. 607, 166 Pac. 1181, 1917 F, 1117, merely 
saying that: “In 18 Cyc. 1435, it is said: ‘A person 
who has ceased to be an officer or employe of the 
government cannot insist upon this exemption to 
a public officer, for in such case public policy no 
longer requires it,’ no case other than the Rogers 
case, supra, See also Thompson y. Cullers, Tex. 
Civ. App., 35 S. W. 412.” 


In Robertson v. Beall, 10 Md. 125, it was held 
that funds in the hands of an ex-sheriff, collected 
for an ex-register of wills are liable: to attach- 
ment, as they stand to each other as any other 
creditors and debtors. It was said: “There was 
nothing in public policy which interdicted the 
levying of the attachment. Had the parties been 
in office the case might have been different.” One 
may appreciate how this might be true, but if the 
sheriff had turned over such fees to his successor 
they might have been considered to be in custodia 
legis, but not if he held them in his possession and 
plaintiff proceeded against him as such holder. 


Cc, 
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ITEMS OF PROFESSIONAL 
INTEREST. 





LIQUIDATION OF LIBERTY BONDS BY 
SMALL INVESTORS WHO DO NOT UN- 
DERSTAND TAX FEATURES. 





Prevailing market quotations for the four 
and four and a quarter per cent Liberty Bonds 
indicate a lack of appreciation on the part of 
holders regarding their intrinsic values. “In- 
ability to carry the bonds” is an excuse that 
seems hardly tenable now, five months since 
the Third Liberty Loan was floated. Time 
works in favor of Liberty Bonds, since the 
value and merit of the investment grow more 
obvious. 


The recent slump in the market quotation 
for these bonds may be due in the first place 
to a misapprehension on the part of certain 
small investors regarding the tax exemption 
feature. It has been common to accord to the 
First Liberty Loan Bonds, the three and a halfs, 
a preferential value on the score of tax exemp- 
tion, far above the fours and four and a halfs. 
And yet a great many small investors in the 
latter bonds do not seem to realize that their 
securities, for the most part, possess the same 
merit. In other words, the fours and four and 
a quarter per cent bonds are also fully as free 
from the normal income tax, now or hereafter 
imposed by the United States, as the three and 
a half per cent bonds. And they are also free 
of the surtax or excess profits tax, now or 
hereafter imposed, up to an aggregate holding 
of $5,000. 


On a moment’s reflection it will be seen that 
this exemption from taxation lets out a very 
large element of the people; for there are rela- 
tively few whose incomes are involved in the 
consideration of surtaxes and excess profits. 
Yet most of the liquidation in the Liberty 
Bonds comes from the small investors. 


That it is not always a desire to liquidate 
on account of “inability to carry the bonds” 
is evident from the fact that some small hold- 
ers have been selling their fours and four and 
@ quarters in order to buy the three and a 
halfs, for their complete tax exemption qual- 
ity. Such persons are displaying a woeful ig- 
norance in regard to the Liberty Bond statutes. 


But more to be deplored is the general lack 
of appreciation of the ultimate value of the 
Liberty Bonds, no matter of what description. 





All the economies of war finance point to Gov- 
ernment bonds as the soundest and most far- 
sighted investment a person can make during 
these times. And this is more than ever ap- 
plicable to the obligations of the United States 
Government. Persons should realize that by 
investing in Government bonds now they ar* 
buying with cheap money a call on dear money 
in the future. 





REPRESSING LAWLESSNESS DURING THE 
WAR. 





To the Members of the American Bar Associa- 
tion: 

This is the time above all times for the 
United States to give a notable example of 
lawfulness and order even under extreme provo- 
cation; a time when our people aroused as 
they never have been aroused before by ex- 
amples of injustice, lawlessness and perversion 
of all proper rules of conduct on the part of 
the enemy nation, should make certain that 
there be no examples in our own country of 
that lawlessness which we so bitterly and just- 
ly resent in the enemy. Furthermore, this is a 
consideration which appeals with irresistible 
force to those who, like our members, “are 
sworn to uphold the law at all times and in all 
circumstances. Lynchings, destruction of prop- 
erty and deprivation of civic rights in any 
aspect by citizens of this country when dealing 
with those who are in sympathy with the 
enemy, are particularly lamentable in the midst 
of a war waged as far as the United States is 
concerned for the sole purpose of establishing 
right and justice and the determination of hu- 
man interests by proper judicial proceedings 
rather than by force. 


The claim has been made, apparently with- 
out any clear justification, that adequate meas- 
ures have not been taken to prevent espionage, 
sabotage and hostile activities by enemy aliens. 
Such claims have been made not only in public 
addresses, but also in the newspaper press, and 
have been the subject of editorial comment. 
Such charges have not taken into account the 
far-reaching and thorough going efforts made 
by the Department of Justice not only to prevent 
enemy activities within our own borders, but 
to detect and punish them when they have 
taken place; nor have they taken into account 
the lack of statutory power to combat these 


activities. The most important consideration is- 
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that such criticism and fault-finding cannot but 
lead to lawlessness within our own borders. 
The inclination which is induced by such claims 
is an inclination on the part of those who are 
thereby moved, to take the law into their own 
hands. There have been demonstrations of this 
in two or three of our commonwealths. 


The American Bar Association, since the 
declaration of war by the United States, has 
been serving the Federal Government in many 
ways, and has thereby secured high appreci- 
ation in official quarters. Members of the 
Association have been called upon by the Gov- 
ernment to act in legal advisory capacities in 
connection with the provisions of, the Selective 
Service Act, and in other positions of trust and 
responsibility to meet the needs of the peculiar 
situations created by the state of war, and to 
all these calls the membership has responded 
promptly and gladly. 


There is a further service, and one of para- 
mount importance, which the membership of 
the Association can now perform: 


You are urged to exercise your influence and 
power affirmatively and by all such means as 
may be at your command to accomplish the 
maintenance of law and order. In this way 
the Association may perform a service higher 
than those which it has yet performed, although 
they have been large, and in this way will the 
just measure of co-operation with the Federal 
Government in its arduous task be furnished. 
We ask accordingly for your earnest and con- 
tinuous support in this course, and to that end 
will thank you for such suggestions as you are 
willing to make for the guidance of the Asso- 
ciation in the accomplishment of this purpose. 


Very faithfully yours, 
WALTER GEORGE SMITH 
GEoRGE WHITELOCK 
FREDERICK E. WADHAMS 
GrorceE SUTHERLAND 
R. E. Lee SANER 
CHARLES N. PoTTer 
JOHN LOWELL 
CHARLES BLoop SMITH 
ASHLEY COCKRILL 
Georce T. PAGE 
T. A. HAMMOND 
U. S. G. CHERRY 
CHAS. THADDEUS TERRY 


Executive Committee of the American Bar As- 
sociation. 
June 1, 1918. 





HUMOR OF THE LAW. 


In Mississippi they tell of a young lawyer re 
tained to defend a man charged with the theft 
of a pig. The young man seemed determined 
to convince the jury that he was born to shine 
and accordingly, he delivered the following 
exorium: “May it please the court and gentle- 
men of the jury, while Europe is bathed in 
blood; while classic Greece is struggling for 
her rights and liberties and trampling the un- 
hallowed altars of the beardless infidels to 
dust; while the United States, entering the 
war, shines forth the brightest orb in the po 
litic sky—I, with due diffidence, rise to defend 
the cause of this humble hog thief.”—The 
Argonaut. 


Attorney Minkin pleaded earnestly for the 
young married woman who had been arrested 
for speeding her automobile at forty miles an 
hour through the business district, but he - 
could make no visible impression upon the 
court. 


“Have you anything to say why sentence 
should not be passed upon you?” asked the 
judge. 

“Well, you see, it was this way, your honor,” 
she replied. “I had just bought a $40 hat and 
I was trying to get home before it went out of 
style—” 

“That will do,” interrupted the court. “The 
case is dismissed for your husband’s sake if 
for nothing else.” 





A new arrival some years since, in a pro- 
gressive community westward of the grass line, 
chanced one evening to be one of a group 
watching an ably conducted trial of skill, the 
outcome whereof depended almost wholly up: 
on the order in which fifty-two exhibits of vary- 
ing degrees of relevancy and materiality were 
successively introduced in evidence. After the 
trial had progressed for some time, our hero 
observed one of the participants effecting a 
delicate and timely withdrawal of four whole- 
some aces from the bottom of the deck. Great- 
ly agitated thereby, he nudged a native on- 
looker and said: “Did you see that?” “See 
what?” “Why, that man just took four aces 
from the bottom of the deck.” The native, 
exhibiting mild surprise, replied: “Wal, 
stranger, it war his deal, warn’t it?” 
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1. Adverse Possession—Estoppel.—One after 
acquiring title by adverse possession can lose or 
divest himself of it only by alienation in writing, 
by acts estopping him to claim it, or by another 
acquiring .title by adverse possession against 
oo v. City of Yankton, S. D., 168 N. W. 

o. 


2. Evidence.—Under allegation amounting 
to mere assertion that appellant had perfected 
title by adverse possession, defendant could not 
show as against prima facie case that the prop- 
erty had been conveyed to him by another who 
had been in adverse possesion, where it 
appeared that if the statute of limitations had 
operated at all in the grantor’s favor it had 
operated long enough to perfect title in him.— 
Campbell v. Castle, Tex., 204 S. W. 484. 


3. Bankruptey—Claims of Creditors.—Cred- 
itors, who extended credit to original firm and 
to its successor, having proved claims against 
both firms, the latter having assumed debts of 
first firm, held not entitled on such claims to 
secure adjudication of original firm and with- 
drawing partner.—In re Eclipse Poultry Co., U. 

>. C. A., 250 Fed. 96. 


4. Concealment. —In turnover proceeding, 
issue is whether bankrupt had property within 
his possession or control at date of bankruptcy 
which he retained and concealed from his trus- 
tee, but in contempt proceedings for failure to 
comply with order directing bankrupt to turn 
over property to trustee, only question is wheth- 
er bankrupt is personally able to comply with 
the order previously made.—Frederick, v. Silver- 
man, U. 8S. C. C. A., 250 Fed. 75. 

5. Keeping Books.—Evidence held to sus- 
tain finding that bankrupt failed to keep books 
for purpose of preventing his creditors from 
ascertaining his financial condition, and to sus- 
tain order denying his discharge.—In re Schultz, 
U. 8. C. C. A., 250 Fed. 103. 

6. Proof of Claim.—A creditor, whose claim 
had been proved and allowed against the estate 
of a partnership, held not entitled, under Bank- 
ruptcy Act, § 5, to also prove against the indi- 
vidual estates of the partners.—Schall v. Camors, 
U. S. C. C. A., 250 Fed. 6. 

7. Bills and Notes—Principal and Agent.— 
Where an agent, in transacting business for his 
principal, takes a note payable to himself, instead 
of to his principal, and thereafter indorses and 
delivers it to his principal, the latter -stands 
upon no better footing for any purpose than if 

















named in the note as payee.—William-Hester 
Marble Co. v. Walton, Ga., 96 S. EB. 269. 


8. Forged Indorsement.—Where a sergeant, 
who assisted disbursing officer of army, forged 
officer's name as drawer and indorser of draft 
made payable to such officer, bank, which re- 
ceived draft in due course from institution 
which cashed it, did not guarantee forged in- 
Aorsement of officers name, for under New 
York Negotiable Instruments Law such draft 
was payable to bearer, as it was payable to 
order of fictitious or nonexisting person, and 
such,fact was known to sergeant, who made it 
so payable.—United States v. Chase Nat. Bank, 
U. S.C. C. A., 250 Fed. 105. 


9.——Sale of Patent Rights.—Note executed in 
consideration of sale of patent right territory, 
which recited that it was executed in considera- 
tion of patent harrow, giving number of patent, 
sufficiently complied with Kirby’s Dig. §§ 512- 
514, making note void if given in payment of any 
patented machine or patent right, unless showing 
consideration upon face.—Parish v. Smith, Ark., 
204 S. W. 415.. 


10. Brokers—Producing Purchaser.—If a 
broker produced a purchaser ready, able, and 
willing to buy, and so notified his principal, 
who refused to sell, the broker became entitled 
to his commission at once, and did not lose 
his right because prospective purchaser there- 
after refused to take land unless he could get 
adjoining tract.—Stout v. Thornhill, Ala, 79 
So. 154. 


11. Carriers of Goods—Accident or Delay.— 
Under bill of lading relieving, from liability for . 
loss “by accidents or delays from unavoidable 
causes,’ unusual and unexpected congestion at 
place of destination due to teamsters at des- 
tination accustomed to handle shipments being 
occupied removing freight already thvre, held 
not to exonerate initial carrier from liability for 
shipment destroyed by fire while side-tracked 
nine miles from destination upon tracks of 
connecting carrier.—Yazoo & M. V. R. Co. v. 
Craig, Miss., 79 So. 102. 

12. Delay.—In an action against a carrier 
for delay in delivering two fur coats, the meas- 
ure of damage is the difference between the 
market value when the goods should have ar- 
rived and the value at the time of delivery, 
notwithstanding that the goods are “seasonable” 
and depreciate in value because of change of 
style-—Bawer v. Barrett, N. Y., 171 N. Y. S. 322. 


13. Freight Charges.—Cartage paid by ship- 
per on potatoes from place where bought to de- 
fendant’s freight station, New York City, for 
shipment to Lakewood, N. J., was not part of 
value of property under bill of lading, limiting 
Aamages to such value at place and time.of ship- 
ment, including freight charges, if paid.—Bless- 
ing v. Central R. Co. of New Jersey, N. J., 103 
Atl. 1045. 


14.——-Waiver.—Limitation is waived by car- 
rier where its claim agent directs shipper to 
replace article lost, at carrier’s expense.—Wells 
Fargo & Co. Express v. Townsend & Freeman, 
Co., Ark., 204 S. W. 417. 


15. Carriers of Live Stock—Damages.—The 
measure of damages for unreasonable delay in 
the shipment of live stock, in the absence of a 
contract in that regard, is the difference between 
the market value at their destination when they 
should have arrived and the value at actual de- 
livery.—Williams v. Pittsburgh, C., C. & St. L 
Ry. Co., Ind., 120 N. E. 46. iii 


16. Reduced Rate—A shipper, accepting 
bill of lading at reduced rate, was bound to 
know that such rate was in consideration of 
limited liability assumed by the carrier as indi- 
eated in the approved form of contract and 
schedule filed with the Interstate Commerce 
Commission, which conditions could not be 
lawfully ignored, waived, or materially changed 
by agreement.—Tuller v. Chicago, R. Il. & P. 
Ry. Co., Iowa, 168 N. W. 301. 

17. Carriers of Passengers—Alighting.—A 
common carrier’s duty to exercise extraordi- 
nary diligence in receiving, carrying, and dis- 
charging passengers is applicable where coach 
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in which a passenger is riding is detached 
from train and placed for night upon railway 
siding.—Central of Georgia Ry. Co. v. Deas, Ga., 
96 S. E. 267. 


18. Commerce — Employe. — Railroad’s line- 
man who, when injured by derailing of gasoline 
ear, was proceeding along track to work of 
straightening telegraph poles, along right. of 
way, used by railroad in operation of trains, 
intra and inter state, was injured in employment 
connected with interstate commerce, bringing 
him within federal Employers’ Liability Act.— 
Brier v. Chicago, R. I. & P. Ry. Co., Iowa, 168 
N. W. 339. 


19. Foreign Corporation.—A mercantile 
company incorporated and having headquarters 
in one state and having sales agents in another 
state soliciting orders to be transmitted to and 
filled by the company at its principal place of 
business is engaged in “interstate commerce.”— 
City of California v. Riback, Mo., 204 S. W. 389. 


20. Industrial Commission.—Laborer, fatal- 
ly injured while cleaning soot from boiler in rail- 
road’s power plant, generating electricity for 
operation of trains on one railroad wholly in 
New York and on another partly in New York 
and partly in New Jersey, was engaged in inter- 
state commerce, within federal Employers’ Lia- 
bility Act, so that the Industrial Commission 
had no jurisdiction to make award.—Guida v. 
Pennsylvania R. Co., N. Y., 171 N. Y. S. 285. 


21. Constitutional Law—Due Process of Law. 
—Where intoxicating liquor and automobile were 
seized and the liquor destroyed, the obtaining of 
an ex parte order, restraining the sheriff from 
returning the automobile until a full hearing 
was had, did not deprive the owner of property 
without due process of law; such order simply 
holding matters in statu quo.—State v. Raph, 
Iowa, 168 N. W. 259. 


22. Public Service Commission.—Contracts 
fixing telephone rates being made in contempla- 
tion of the state’s power of regulation, the re- 
vision of rates by the Public Service Commission 
so as to exceed rates fixed by ordinance does not 
impair the obligation of contracts.—City of Ful- 
ton v. Public Service Commission of Missouri, 
Mo., 204 S. W. 386. 

23. Ratification.—Where Legislature could 
not in the first instance authorize payments of 
money by commissioners of a highway and a 
bridge district for the services of an attorney 
employed to contest validity of act creating the 
district and for lobbying services, ete., it could 
not ratify and confirm such payments.—Miller 
County Highway and Bridge Dist. v. Cook, Ark., 
204 S. W. 420. 

24. Service of Process.—Any judgment re- 
covered by plaintiff in a suit against a foreign 
executrix, in which personal service of summons 
was made, under Code Civ. Proc. § 1836a, upon 
her while sojourning in New York, would be 
valid, under the due process clause of the federal 
Constitution.—Thorburn v. Gates, N. Y., 171 N. Y. 
S. 198 

25. -Contracts—Consideration.—Where buyer 
is justified in refusing to pay purchase price be- 
cause of defects in the goods, the payment of a 
portion thereof is sufficient consideration for 
seller’s promise to replace goods without lia- 
bility to buyer.—East End Amusement Co. v. 
Atmospheric Screen.Co., N. Y., 171 N. ¥. S. 283. 

26. Negotiable Note.—In view of Civ. Code 
1910, §§$ 4247, 4251, a negotiable note, given 
wholly or partly upon an express or implied 
agreement to settle or prevent a criminal pros- 
ecution, is void, unless case falls within some 
express statute authorizing a settlement.—Wil- 
liam-Hester Marble Co. v. Walton, Ga., 96 S. E. 
269. 

27..-——Public Policy.—No action will lie for 
services as a lobby agent in securing the enact- 
ment of an act creating a road and bridge dis- 























trict, and the district’s agreement for the pay- 
ment for such services is against public policy 
and prejudicial to sound legislation.—Miller 


County Highway and Bridge Dist. v. Cook, Ark., 
204 S. W. 420. 

28. Corporations—Foreign Corporation.—That 
foreign corporation had previously violated laws 





of Mississippi by doing business in that state 
without authority does not render unforcible 
contract made by such corporation in foreign 
state, though it was to be performed in Missis- 
sippi—George v. Oscar Smith & Sons Co., U. S. 
Cc. C. A., 250 Fed. 41. 


29. ‘Notice to Officer.—Secretary of company 
owning hotel building could serve upon presi- 
dent of another company operating hotel, both 
companies having same officers, notice to surren- 
der possession in 15 days for nonpayment of 
rent.—F. P. McKay Co. yv. Savery House Hotel 
Co., Iowa, 168 N. W. 295. 


30. Covenants — Constructive Notice. — Under 
lease of timber to be cut and removed, with cove- 
nant that lessee and its assign would maintain 
a sawmill situated on a railroad and ship manu- 
factured product over the railroad, the assignee 
of the lease, with constructive notice, was not 
bound by covenants which did not- run with 
land, but were personal.—Henderson Lumber Co. 
v. Waycross & W. Ry. Co., Ga., 96 S. E. 263. 


31. Death—Computation of Damages.—Under 
Gen. Laws 1909, c. 283, § 14, an action for wrong- 
ful death must be considered as if brought in 
behalf of decedent’s estate, and damages, wheth- 
er deceased be an adult or a minor, are the 
present value of decedent’s gross earnings, based 
upon his life expectancy, less necessary outlay.— 
Dimitri v. Peter Cienci & Son, R. L., 103 Atl. 1029, 


32. Deeds—Consideration.—Where a _ father 
conveyed land to his son in consideration of one- 
fourth of crop for life, attempted foreclosure of 
mortgage securing consideration, at sale under 
which sgn purchased property, while satisfying 
mortgage, did not terminate the father’s interest, 
although breach of conditions therein did not 
revest unincumbered title in him.—Woodley v. 
Woodley, Ala., 79 So. 134. 


33. Illegal Consideration.—A conveyance of 
South Carolina lands, executed in that state and 
intended to prevent the institution of a criminal 
prosecution against a child of the grantor, is 
based on an illegal consideration according to 
the laws of that state, and is voidable.—All v. 
All, U. S. D. C., 250 Fed. 120. 


34. Setting Aside—Where an attorney 
counseled with an aged woman of his own na- 
tionality advising a sale, and his partner secured 
as purchaser of her property his friend, who 
relied upon such attorney’s judgment as to ad- 
missibility of purchase, the fact that attorneys 
represented hostile interests was a matter to 
be considered in an action to set aside the deed. 
—Wachsmut v. Miller, Iowa, 168 N. W. 344. 


35. Eminent Domain—Exercise of Right.—The 
Savannah River Terminals Company, having 
tracks lying wholly within a single city and do- 
ing mainly a transfer business subject to juris- 
diction of railroad commission and chartered by 
secretary of state as a railroad ‘company, is a 
railroad company having right of: eminent do- 
main.—Savannah River Terminals Co. v. South- 
ern Ry. Co., Ga., 96 S. E. 257. 

36. Grade Crossings.—Pub. Laws 1911-12, e. 
896, providing for elimination of grade cross- 
ings, is not unconstitutional as taking private 
property of the railroads without compensation 
therefor, no property being taken, and the right 
given railroad by state to have a track at the 
location of such crossing being subject to the 
police power of the state to require abandon- 
ment of crossing when public safety demands it. 
—Armour & Co. v. New York, N. H. & H. R. Co., 
R. 1., 103 Atl. 1031. 

37. Estoppel—Mortgage.—Fact that mortgage 
ran to individual and purported consideration 
passing from individual to bank holding other 
mortgages does not estop bank, in its action 
against fire insurer, to show individual held 
mortgage in trust as substitute for others held 
by bank.—-State Central Sav. Bank v. St. Paul 
Fire & Marine Ins. Co., lowa, 168°N. W. 201. 

38. Execution—Seizure.—The claim that, be- 
cause the sheriff, after levying on property, 
left it in defendant's building, in charge of and 
to be used by the government through its post- 
master, there was no sufficient seizure of the 
property to make its subsequent sale on execu- 
tion valid, to be viewed with favor should come 
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from some creditor or purchaser claiming an in- 
tervening right or lien——Mayes v. Cunningham, 
Mo., 204 S. W. 404. 


39. Executors and Administrators—Jurisdic- 
tion.—That county court merely recognized that 
parties had, pursuant to trust agreement, put 
administrator appointed by it in possession of 
property of intestate’s estate as trustee, but did 
not undertake to decree distribution according 
to such agreement, would not render its orders 
and proceedings made in court of administration 
void for want of jurisdiction.—In re Kane’s 
Estate, Wis., 168 N. W. 402. 


40. Fixtures—Personal Property.—In action 
for breach of contract to deliver “personal 
property appurtenant to or used in the operation” 
of premises, where evidence tended to show 
certain articles fitted into house and were at- 
tached thereto and used therein at time of con- 
tract, it was a question of fact for the jury 
whether such articles were appurtenant to and 
used in operation of house.—Zlinkoff v. Bonis, 
N. Y., 171 N. Y. S. 228. 


41. Fraud—Note Upon Condition.—In action 
on notes given for price of land, cross-bill, 
alleging that the notes were given in payment 
for land on condition and under representations 
of plaintiff that the land would be irrigated ade- 
quately, and that the irrigation was not adequate, 
was demurrable for failure to allege that plain- 
tiff did not intend to irrigate—Lott Town & Im- 
provement Co. v. Harper, Tex., 204 S. W. 452. 


42. Representation —One who assumes to 
know a material fact, and states it as such, 
to induce another to act, is liable for damages 
to the other acting in reliance thereon, it not 
being so, though the representing party does 
not know it, and intends no injury.—Mowes vy. 
Robbins, Ind., 120 N. E. 51. 


43. Frauds, Statute of—Original Promise.—A 
promise to pay the debt of another, made in con- 
sideration that promisee forbears from suing 
out garnishments, is an original promise based 
on new consideration and hence not within stat- 
ute of frauds; the forbearance to sue being suf- 
ficient consideration although garnishments 
would not have been effective.—Jonesboro Hard- 
ware Co. v. Western Tie & Timber Co., Ark., 204 
S. W. 418. 

44. Gaming—Profit-Sharing Coupons.—When 
a nonresident manufacturer, issuing profit-shar- 
ing coupons to persons other than the original 
purchaser, as to whom the transaction is not 
interstate commerce, provides in the coupons 
for their redemption by a company engaged in 
the trading stamp business, such company is an 
independent contractor, rather than an agent, 
and the issuance of such coupons is in violation 
of Laws 1917, c. 480, § 1 (St. 1917, § 1747m), re- 
quiring redemption by the person issuing them.— 
State v. Weigle, Wis., 168 N. W. 385. 


45. Garnishment—Custodia Legis. — Jewelry 
impounded by police court, “for purpose of prose- 
cution of complaint until further order of court,” 
cannot be reached by trustee process before im- 
pounding order has been brought to end, though 
district attorney, who conducted prosecution of 
principal defendants in superior court, states he 
sees no reason why jewelry should not be turned 
over to principal defendants.—Wallace v. Coyne, 
Mass., 120 N. E. 73 


46. Guaranty—Sales Contract.—Where sales 
contract contains promise of buyer to pay a debt 
under former contract, and a guaranty of buyer’s 
indebtedness under such contract is signed while 
amount of old debt is left in blank, guarantors 
are not, by so signing, estopped to deny liability 
on the amount thereafter filled in without their 
consent.—J. R. Watkins Medical Co. vy. Miller, 
S. D., 168 N. W. 373. 


47. Hemestead — Abandonment.— Where one 
leaves his homestead and goes to another state 
and obtains work, taking his furniture with him, 
and his return is contingent upon securing a 
position more favorable near his homestead, he 
has ceased to “reside” on his homested within 
the meaning of Code 1906, § 2157.—Bank of Hat- 
tiesburg v. Mollere, Miss., 79 So. 87. 

48. Infants—Dangerous Machine.—A log-load- 
ing machine, track-laying outfit, or a locomotive 








engine propelled by steam, is a “dangerous ma- 
chine” within Acts 32d Leg. c. 46 (Vernon’s Ann. 
Pen. Code 1916, art. 1050), relating to employ- 
ment of certain infants under 15 years of age.— 
ee Lumber Co. vy. Beatty, Tex., 204 S. W. 


49. Injunetion—Inadequate Remedy.—Under 
Atlantic City building ordinance, making it un- 
lawful to repair building without permit from 
building inspector, and prohibiting repair of 
building damaged by a fire more than one-half 
its value, where city alleged that building was 
damaged more than one-half its value, and the 
owner alleged that it was not, the remedy at 
law was adequate, and the owner could not have 
injunction to restrain interference with repair of 
buliding.—Atlantic City Fire Ins. Co. v. Board of 
Com’rs of Atlantic City, N. J., 103 Atl. 1044. 


50. Insurance—<Accident.—In action on an ac- 
cident policy, where assured had punctured pim- 
ple on his lip, whereby infection was induced, 
resulting in death from inflammation of the brain 
produced by staphylococcus aureus, the infection 
was result of “accident.”—Lewis v. Ocean Acci- 
dent & Guarantee Corp., Limited, of London, Eng- 
land, N. Y., 120 N. E. 56, 224 N. Y. 18 


51- Accident. — Holder of accident insur- 
ance policy, who, when riding on street car on 
way to work, suffered sunstroke when about to 
alight, was injured by “accidental means” with- 
in policy.—Elsey v. Fidelity & Casualty Co. of 
New York, Ind., 120 N. E. 42. 

62. Avoidance of Policy.—Rev. St. 1909, § 
6937, providing that no false statement made in 
obtaining life insurance shall avoid the policy 
unless the matter misrepresented shall have ac- 
tually contributed to the event on which the 
policy is to become payable, is limited to the 
application and examination, and does not pre- 
vent a defense that the one signing the applica- 
tion and examined was not the insured, so that 
no contract was in fact ever made with insured. 
—Carter v. Metropolitan Life Ins. Co., Mo., 204 
S. W. 399. . 

53. Workmen’s Compensation Act.—Presi- 
dent of corporation, its employe under Work- 
men’s Compensation Act, injured in superin- 
tendence of operation of corporation, premium 
paid company’s insurer being based on pay roll 
in which president’s remuneration was not in- 
cluded, held not within terms of policy and 
unable to recover.—Cashman’s Case, Mass., 120 


54. Landlord and Tenant—Re-renting Prem- 
ises.—Where terms of lease, required lessor, in 
case of tenant’s breach, to release premises for 
best obtainable. rent upon tenant’s account, he 
was bound to rent it for remainder of term to 
ascertain amount of deficiency, in order to bind 
tenant for deficiency remaining due at end of 
any year.—John Church Co. vy. Martinez, Tex., 
204 S. W. 486. 


55. Libel and Slander—Defamatory Publica- 
tion.—A defamatory article which would be 
libelous per se if its matter were directly stated 
does not lose such quality because it is couched 
in form of an interview with another person 
or because it states that the defamatory matter 
is reported, or asserted, or believed to be true.— 
Waite v. San Fernando Publishing Co., Cal, 
173 Pac. 591. 


56. Imputing Crime.—Where railroad’s con- 
ductor slandered plaintiff by imputing to him 
theft of overcoat, verdict for plaintiff for $500 
against the railroad cannot be set aside as ex- 
cessive.—Beaumont, S. L. & W. Ry. Co. v. Dan- 
iels, Tex., 204 S. W. 481. 


57. Limitation of Actions—Statutory Con- 
struction.—Code Civ. Proc. 8S. C. 1912, § 137, subd. 
6, prescribing a six-year limitation does not 
apply to a suit to cancel a conveyance of South 
Carolina lands on ground that consideration for 
conveyance, which was the suppression of crimi- 
nal proceedings, was illegal.—All y. All, U. S. D. 
C., 250 Fed. 120 


58. Mandamus—Discretion.—Where plaintiff 
brought mandamus to compel reinstatement in 
municipal employ, and prior to the hearing he 
was restored to employment, the court was not 
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required to do the vain thing of issuing the 
peremptory writ.—Dryden v. Daly, Ore., 173 
Pac. 667. 


59. Master and Servant—Accident.—A fireman 
employed in a boiler room, who in the afternoon 
was overcome by excessive heat and afterwards 
taken to a hospital, where he died the following 
morning from heat exhaustion, died as the result 
of “personal injury sustained by accident” with- 
in Workmen’s Compensation Act, and not from 
disease of heat exhaustion or from occupational 
disease.—Walsh v. River Spinning Co., R. I., 103 
Atl. 1026. 


60. Assumption of Risk.—Railroad boiler- 
maker, repairing oil tank car by riveting grab- 
iron, held to have assumed risk of injury when 
red-hot rivet dropped down to him when inside 
car caused explosion of gas, which he knew 
was present, though he did not specifically 
know of danger of explosion.—Houston’s Adm’x 
v. Seaboard Air Line Ry., Va., 96 S. E. 270. 


61.——Contract.—Where captain of tug, rope 
having become fouled in wheel, employed or re- 
quested plaintiff to assist in repairing tug, and 
plaintiff took tug’s engineer in his motor boat 
under stern, when it was raised by lighter com- 
pany, relation between parties was that of con- 
tractor and _ contractee.—Collins v. Splane, 
Mass., 120 N. E. 66. 


62. Fellow Servants.—W here railroad 
company transported rock from cement com- 
pany’s quarry to its plant, and employes of 
railroad company who took loaded carg from 
and empty cars into quarry pit over tracks of 
cement company ‘worked in. conjunction with 
that company’s servants in loading and remov- 
ing cars, and all were under direction of ce- 
ment company, such employes though hired and 
paid by railroad company were servants of ce- 
ment company and fellow servants of employes 
of that company.—Harrell v. Atlas Portland 
Cement Co., U. S. C. C. A., 250 Fed. 83. 


63. Hazardous Business.—The fact that a 
kalsominer thought it necessary to smooth a 
spot in the ceiling and fill a little hole with 
plaster did not bring his employer within the 
hazardous business of plastering for profit.— 
Hungerford v. Bonn, N. Y., 171 N. Y¥. S. 280. 


64. “Net Profits.’.—The term “net profits” 
in a contract providing plaintiff should receive 
“10 per cent of the net profits accruing” on 
any business he closed for the defendant com- 
pany, means the “net profits’ on the contracts 
or work plaintiff obtained, and the expense of 
operating defendants’ general business must 
not be considered in determining compensation. 
—Stilphen v. Elliott, Utah, 173 Pac. 700. 

65. Safe Place.—The general rule- that 
master must furnish servant with a reasonably 
safe place in which to work does not apply to 
work on a scaffold, where servant himself con- 
structs scaffold, is in control thereof, and moves 
it from place to place; the scaffold being in 
itself a dangerous place.—E. I. Du Pont de 
Nemours & Co. y. Hipp, Va., 96 S. E. 280. 

66. Workmen's Compensation Act.—An 
award under Workmen’s Compensation Law is 
not made on the theory that a tort has heen 
committed, but upon the theory that the statute 
giving the commission power to make an award 
is read into and becomes a part of the contract 
of employment.—Doey v. Clarence P. Howland 
Co., N. Y., 120 N. EB. 53, 224 N. Y. 30. 

67. Mortgages—Modification of Decree.— 
Where vendor, who took back deed of trust for 
unpaid purchase money providing that pur- 
chaser of his heirs or assigns might obtain re- 
leases for any parcels not less than 640 acres 
upon payment of amount due thereon as pro- 
rated, foreclosed deed of trust against unre- 
leased lands which had been disposed of, modifi- 
cation of decree on appeal, consented to by ven- 
dor, so as to permit each defendant to prevent 
sale of his land by paying proportionate share 
of amount decreed, is proper.—Carson v. Hurt, 
U. 8S. C. C. A., 250 Fed. 30. 

68. Recitals.—Although erroneous recital 
in mortgage that note secured was of even date 
may have caused subsequent purchaser subject 
to mortgage to default in payment of interest, 





























where mortgagees began foreclosure suit in 
good faith, discontinuing suit and extending 
time for payment of interest was a sufficient 
consideration for purchaser’s promise to as- 
sume and pay mortgage.—Mowbray v. Simons, 
Iowa, 168 N. W. 217. 


69. Municipal Corporations—Appropriations. 
—wWhere ordinance appropriated money “until 
further commanded by order of the city coun- 
cil” to pay city attorney’s salary, it must be 
within Rev. St. 1911, art. 816, and was intend- 
ed to provide for payment of officers to be 
elected in the following year.—City of Browns- 
ville v. Kinder, Tex., 204 S. W. 446. 


70. Defects in Highway.—Rut two feet 
long, one foot wide and three inches deep in 
surface of approach to dump, whereby teamster 
was jolted from wagon, is within rule that 
usual and ordinary defects in highway create 
no liability for accidents. (Per Pound, Cudde- 
back, and McLaughlin, JJ.)—Horan v. Hastorf, 
N. Y., 120 N. E. 58, 223 N. Y. 490. 

71.——Ordinance.—City ordinance, requiring 
operator of motor vehicle to stop not less than 
foot from rear of any street car taking on or 
letting off passengers, is valid, though Acts 
1911, p. 641, § 19, provides that in passing 
street car, stopped to allow pasengers to alight 
or embark, operator of motor vehicle shall slow 
down and stop if necessary.—Pullen y. City of 
Selma, Ala., 79 So. 147. 

72. Sidewalk.— Sidewalk along street 
formed part of highway in concurrent use of 
which pedestrian and automobile owner each 
owed other duty of due care.—Murray y. Lieb- 
mann, Mass., 120 N. E. 7 

73. Street Traffic—In action for personal 
injury in automobile collision at street cross- 
ing, defendant’s evidence of general custom 
over the country and in city where collision 
occurred that at street intersections traffic on 
main thoroughfares has right of way, and 
traffic on side streets must exercise special care 
to avoid collision in view of Laws 1917, ec. 119, 
§ 22 (Gen. St. Supp. 1917, § 2552), was inad- 
missible.—Carson v. Turrish, Minn., 168 N. W. 

49. 











74. Taxpayers.— The phrase “taxpayers 
under the law,” within Laws 1899, p. 419, § 1, 
providing for elections concerning construction 
of electric works and issuance of bonds there- 
for means taxpayers who pay taxes and reside 
in the city, and not residents of the city who 
are taxpayers of the county outside the city, 
regardless of Laws 1909, p. 511.—City of Love- 
land v. Western Light & Power Co., Cal., 173 
Pac. 717. 

75.—Warning. — Since motorcycle vider 
owed duty to all pedestrians to warn them, 
mere fact that he thought plaintiff would cross 
ahead of him did not excuse his failure to give 
warning.—Wine v. Jones, lowa, 168 N. W. 318. 

76. Negligence—Attractive Nuisance.—A pile 
of cross-ties on right of way, not belonging to 
railroad, though near a public street, was not 
so inviting or attractive a danger and tempta- 
tion to small children to play about it that it 
was negligent for railroad to fail to observe 
and guard against danger of injury to fhem.— 
Tomlinson v. Vicksburg, S. & P. Ry. Co., La., 
79 So. 174. 

77. Imputability—Negligence, if any, of 
driver of automobile in which plaintiffs were 
riding as guests was not imputable to plaintiffs. 
—Carson v. Turrish, Minn., 168 N. W. 349. 

78.——Obstructing Road.—Where a _ railroad 
owning a roadway that was used by the public 
generally as a road from one street to another 
without objection on part of the railroad placed 
a rope across the roadway without notice there- 
of to public using it, it is liable to person who, 
driving an automobile on the road without 
knowledge of the obstruction, is injured there- 
by.—Nashville, C. & St. L. Ry. v. Blackwell, 
Ala., 79 So. 129. 

79. Parent and Child—Motor Vehicles.—Un- 
der Motor Vehicle Act 1915, § 19, providing 
that no person shall allow a motor vehicle 
owned by him or under his control to be oper- 
ated by any person “in violation of the terms 


of this act,” where a son, driving his parent's 
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automobile with their permission, drove it so 
recklessly as to strike plaintiff, standing on 
the sidewalk, parents were liable.—Crittenden 
v. Murphy, Cal., 173 Pac. 595. 


80. Physicians and Surgeons—X-ray.—A 
physician is not liable for injury to patient in 
using X-ray, if the cause of the injury was 
abnormal hypersensitiveness of the patient’s 
skin, which could not have been discovered 
prior to the treatment.—Hamilton v. Harris, Tex., 
204 S. W. 450. 


81. Principal and Agent—Agency.—Where a 
mortgagor delivered a new note and mortgage 
to the mortgagee’s attorney with instructions 
to deliver them to mortgagee upon receipt of 
old note and acknowledged satisfaction of out- 
standing mortgage, the attorney was mort- 
gagor’s agent for their delivery, and mortgagor 
cannot, in a foreclosure suit upon the new 
mortgage, complain of his failure to require 
oe condition.—Harding v. Dam, Cal., 173 Pac. 


82.——-Agency.—Lighter company, acting 
with knowledge of all circumstances, should 
not be permitted to charge for repairing dredg- 
ing company’s tug, and then, when sued by one 
injured in helping in repairs through negli- 
gence of its servants, turn around and repudi- 
ate its liability, on ground it did not authorize 
repair work.—Collins v. Splane, Mass., 120 
E. 66 


83. Principal and Surety—lIllegal Considera- 
tion.—In view of Civ. Code 1910, §§ 3538, 3539, 
where a note was executed by a principal and 
a surety, and the illegal consideration therefor 
was unknown to surety at its execution and de- 
livery, he may defend a suit thereon by show- 
ing that note was so executed by the principal. 
—wWilliam-Hester Marble Co. y. Walton, Ga., 
96 S. E. 269. 

84. Joint and Several Liability—Where 
notice to bidders required performance bond, 
and written agreement made bond and notice 
part of contract, contractor and surety on bond 
became jointly and severally liable for per- 
formance of all conditions in contract, though 
surety’s liability was limited to penalty in 
bond, so both at common law and under Gen. 
Code Ohio, §§ 11256, 11258, joint or separate 
action might be brought against contractor 
and surety in case of breach of contract.— 
Walsh Const. Co. vy. City of Cleveland, U. S. D. 
C., 250 Fed. 137. 

85. Railroads—Crossings.—Pub. Laws 1911- 
12, c. 896, providing for elimination of “grade 
crossings * * *” at streets named therein, re- 
quires elimination of all tracks on the level of 
such streets, a grade crossing being the cross- 
ing of a railroad location by a highway on the 
level of the railroad regardless of the number 
of tracks laid upon the railroad roadbed at the 
point of crossing.—Armour & Co. v. New York, 
N, H. & H. R. Co., R. L., 103 Atl. 1031. 

86.——Crossing.—The rights of automobilists 
and an interurban electric line at a private 
crossing are equal, subject to the precedence 
which the heavy moving electric car may re- 
quire When both parties approach the crossing 
at the same time.—Hawkins v. Interurban Ry. 
Co., Iowa, 168 N. W. 234. 

87. Respondeat Superior.—Station agent 
of railroad, in circulating rumor plaintiff had 
stolen overcoat of newsboy on train, cannot be 
said to have acted as representative of railroad 
or within his employment.—Beaumont, S. L. & 
W. Ry. Co. v. Daniels, Tex., 204 S. W. 481. 

38. Reference—Retaxing Costs.—Under Rev. 
St. 1909, § 2016, as to the allowance of com- 
pensation to a referee, the trial court may make 
such allowance on motion to retax costs at a 
term subsequent to that at which judgment on 
the referee’s report was entered.—Johnson vy. 
Gehrig, Mo., 204 S. W. 411. 

89. Sales—Carrier.—Seller who stipulated that 
onion sets should be in good merchantable con- 
dition at time of shipment would not be liable 
for negligence of trarisportation company or 
natural tendency of sets to decay.—L. J. Upton 
& Co. v. Reeve, Va., 96 S. E. 277. 

90. Contract.—Where business relations be- 
tween manufacturing concern and a company 














for whom it manufactures castings are such that, 
although orders were given from time to time, 
the time of delivery and the amount of orders 
were frequently changed so that numerous or- 
ders covering more than a year were in part 
filled and in part incomplete, relations consti- 
tuted entire contract.—Rhode Island Malleable 
Iron Works v. O. K. Nut Lock Co., R. I., 103 Atl. 
1036. 


91. Implied Agreement.—Where defendant 
ordered goods of a corporation intending to set 
off as payment the corporation’s debt, and re- 
eeived and used the goods before receiving in- 
voice or learning the order had been filled by 
plaintiff, receiver for corporation, there was no 
implied agreement with plaintiff—Parker v. 
Dantzler Foundry & Machine Works, Miss., 79 
So. 82. 


92. “More or Less.’—The words ‘more or 
less,” used in a contract of sale in connection 
with an estimated quantity, when the only meas- 
ure is the estimate itself, allow only a small 
latitude of variation.—United States v. Republic 
Bag & Paper Co., U. S. C. C. A., 250 Fed. 79. 


93. Street Railroads — Excavation. — Street 
railway, where city made hole extending under 
its tracks, had sufficient interest in matter of 
guarding excavation, in connection with its own 
business, to justify it in assuming that duty.— 
Charles v. Boston Elevated Ry. Co., Mass., 120 
N. E. 69. 


94. Warning by Signal.—It was negligence 
of driver of team, which on signal of traffic 
officer had passed street car waiting for such 
signal, to turn across track, before crossing 
street without indicating purpose to motorman. 
—Sandell v. Des Moines City Ry. Co., Iowa, 168 
N. W. 226. 

95. Subrogation—Doctrine of—Where plain- 
tiff loaned defendant money with which to buy 
land for defendant, without agreement for subro- 
gation, and defendant paid part of the purchase 
money, giving notes for the rest which he ulti- 
mately paid, such payment extinguished the debt, 
and the doctrine of subrogation did not apply in 
favor of the lender.—Aaron Frank Clothing Co. 
v. Deegan, Tex., 204 S. W. 471. 


96. Trover and Conversion—Fixtures.—W here 
purchaser at execution sale of land and building 
used as post office insisted on his ownership of 
fixtures, and collected rents for them, such fix- 
tures not having passed to him by the sale, he 
converted them.—Mayes v. Cunnigham, Mo., 204 
Ss. W 4 

97. Usury—Contract for Advances.—Contract 
whereby company agreed to make advances on 
lumber milled, compensation to be 10 per cent 
flat, not obligating defendant to repay before 
12 months, was not usurious to extent that 
greater rate than 20 per cent per annum was 
contracted for, forfeiting principal and interest 
under Laws 1912, c. 229, § 1.—Byrd vy. Link-New- 
comb Mill & Lumber Co., Miss., 79 So. 100. 

98. Vendor and Purchaser—Vendor’s Lien.— 
Where plaintiff sold and conveyed land under 
agreement that, if a bank declined to renew its 
loan thereon, he would take the loan himself, he 
had a vendor's lien against the property for the 
amount which he paid to extinguish the bank’s 
demand, of which lien others interested in the 
land were bound to take notice.—Frazier v. 
Crook, Mo., 204 S. W. 392. 


99. War—Garnishment.—Moneys constituting 
traffic balances fall within clause of the Presi- 
dent’s proclamation of December 26, 1917, rela- 
tive to governmental control of railroads, declar- 
ing that, except with prior written assent of 
Director General, no attachment by mesne proc- 
ess shall be levied on or against any of property 
used by any transportation system in conduct of 
business as common carrier, and cannot be gar- 
nished.—Dooley v. Pennsylvania R. Co., U. S. 
D. C., 250 Fed. 142. 

100. Wills—Bequest.—A will, bequeathing all 
testator’s property to his wife for the benefit of 
herself and children in the manner understood 
between herself and testator, bequeathed the 
property to her either in fee simple or in trust, 
and vested title in her either absolutely or as 
trustee, and in either case was valid.—PBond v. 
Dukat, Miss., 79 So. 86. 
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